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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit 
of  the  Montana  Board  of  Real  Estate.   The  audit  was 
conducted  in  response  to  the  1977  Sunset  Law,  which 
terminates  the  board  on  July  1,  1979.   The  intent  of 
the  audit  was  to  determine  the  need  for  state  regula- 
tion of  Montana's  Real  Estate  Industry. 

The  audit  focused  upon  the  six  questions  of  the 
sunset  law  and  includes  an  examination  of  board  opera- 
tions.  It  does  not  encompass  a  review  of  the  board's 
financial  transactions  or  overall  compliance  with  state 
laws. 


There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Audit  Committee.   Nevertheless,  we  discussed 
the  contents  of  the  report  with  a  large  number  of 
individuals  and  organizations,  including  the  Director 
of  the  Department  of  Professional  and  Occupational 
Licensing,  the  members  of  the  Board  of  Real  Estate,  the 
Governor's  Office  of  Budget  and  Program  Planning  and 
the  Montana  Association  of  Realtors. 

We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
his  staff  for  the  assistance  they  provided  during  the 
audit.   We  also  wish  to  thank  the  members  of  the 
Montana  Association  of  Realtors  and  other  members  of 
the  real  estate  industry  for  assistance  they  gave  us. 

Respectfully  submitted, 


fiz^;j7.  /^ 
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Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 

SUNSET  PERFORMANCE  REVIEW  OF  THE 
MONTANA  BOARD  OF  REAL  ESTATE 
DEPARTMENT  OF  PROFESSIONAL  AND  OCCUPATIONAL  LICENSING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162 
as  Chapter  562,  Laws  of  Montana,  1977,  commonly  re- 
ferred to  as  the  "sunset  law."   The  sunset  law  termi- 
nates the  Board  of  Real  Estate  on  July  1,  1979.   This 
performance  audit  is  in  response  to  the  requirement  for 
review  of  the  board  prior  to  termination. 

Chapter  I  introduces  the  report  by  explaining  the 
objectives  and  intent  of  sunset  legislation  and  the  six 
questions  which  relate  to  the  need  for  state  regula- 
tion. 

Chapter  II  provides  a  background  on  the  evolution 
of  the  industry  and  a  brief  history  of  licensing  within 
Montana.   Included  is  a  short  history  of  the  board's 
financial  operations  and  an  explanation  of  its  objec- 
tives and  operations. 

Chapter  III  addresses  the  need  for  regulating  the 
Montana  Real  Estate  industry  in  view  of  actual  or 
potential  harm  to  the  public.   Two  questions  are  an- 
swered—  (1)  Would  the  absence  of  regulation  signifi- 
cantly harm  and  endanger  the  public's  health,  safety, 
or  welfare;  and  (2)  Is  there  a  reasonable  relationship 
between  the  exercise  of  the  state's  police  power  and 
the  protection  of  the  public's  health,  safety,  or 
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welfare.   In  answer  to  the  first  question,  we  conclude 
that  based  upon  the  extent  of  public  involvement  with 
real  estate,  the  economic  impact  of  real  estate  sales, 
and  the  possibility  of  public  harm,  the  absence  of 
regulation  would  harm  the  public.   In  answer  to  the 
second  question,  it  is  noted  that  the  state's  police 
power  could  be  more  effectively  exercised  in  the  area 
of  subdivision  regulation.   In  addition,  the  chapter 
notes  that  the  regulatory  jurisdiction  of  the  board 
should  be  evaluated  to  determine  if  leasehold  sales, 
developers,  and  the  sale  of  real  estate  through  options 
should  also  be  regulated  by  the  board. 

Chapter  IV  addresses  the  question  of  whether  or 
not  all  facets  of  the  regulatory  process  are  designed 
for  public  protection.   The  chapter  concludes  that 
certain  improvements  could  be  made  to  further  public 
protection  in  the  areas  of  the  complaint  process  and 
equivalency  determinations .   The  chapter  notes  in- 
stances of  broker  trust  account  problems  and  states 
that  licensing  fees,  and  requirements  for  bonding, 
citizenship,  and  residency  should  be  evaluated. 

Chapter  V  addresses  the  cost  questions  of  the 
sunset  law.   The  chapter  concludes  that  the  present 
cost  of  regulation  is  probably  minimal.   The  chapter 
also  suggests  that  the  eventual  costs  of  deregulation 
would  exceed  the  cost  of  present  regulation. 
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Chapter  VI  addresses  the  sunset  question  that 
askes  if  there  is  another  less  restrictive  method  of 
regulation  available.   The  chapter  presents  alter- 
natives in  summary  format. 
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Chapter  I 
INTRODUCTION 

This  sunset  performance  audit  addresses  the  need 
for  state  regulation  of  the  real  estate  industry  by  the 
Board  of  Real  Estate.   The  Board  of  Real  Estate  (here- 
inafter referred  to  as  the  board)  examines,  licenses, 
and  regulates  real  estate  brokers  and  salesmen.   A 
broker  is  an  individual  who  for  another,  or  for  valu- 
able consideration,  negotiates  or  attempts  to  negotiate 
the  listing,  sale,  purchase,  rental,  exchange,  or  lease 
of  real  estate,  or  holds  himself  out  as  engaged  in  any 
of  the  foregoing  activities.   The  broker  is  generally 
the  owner/operator  of  the  real  estate  business  and 
represents  the  seller  or  purchaser.   A  salesman  is 
employed  by,  or  under  contract  to,  the  broker  to  sell, 
purchase,  or  negotiate  for  the  sale,  purchase,  ex- 
change, or  renting  of  real  estate.   The  board  is  also 
charged  with  the  administration  of  the  Foreign  Land 
Sales  Practices  Act  (Sections  67-2117  through  67-2136, 
R.C.M.  1947)  and  the  Sale  or  Lease  of  Subdivided  Lands 
Act  (Sections  67-2101  through  67-2116,  R.C.M.  1947). 
REPORT  OBJECTIVES 

The  1977  Legislature  enacted  a  law  terminating 
numerous  regulatory  boards  and  agencies,  including  the 
Board  of  Real  Estate.   This  law,  commonly  referred  to 
as  the  "sunset  law, "  requires  the  Legislative  Audit 
Committee  to  conduct  a  performance  audit  of  each 


terminated  board  or  agency.   The  audit  must  review  the 
need  for  each  regulatory  board/agency  and  the  Legisla- 
tive Audit  Committee  must  offer  recommendations  for 
board/agency  reestablishment,  modification,  or  term- 
ination. 

The  legislative  intent  of  the  sunset  law  is  as 
follows:   By  requiring  periodic  evaluation  in  the  form 
of  a  performance  audit,  the  legislature  will  be  in  a 
better  position  to  ensure  that  agencies  and  programs 
exist  only  to  be  responsive  to  state  citizens'  needs. 
This  performance  audit  is  in  response  to  the  legal 
requirement  for  review  prior  to  board  termination.   The 
law  terminates  the  board  on  July  1,  1979. 
REPORT  ORGANIZATION 

The  sunset  law  requires  a  thorough  examination  of 

the  following  questions: 

"(a)  Would  the  absence  of  regulation  sig- 
nificantly harm  or  endanger  the  public 
health,  safety,  or  welfare? 

(b)  Is   there   a   reasonable   relationship 
between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the 
public  health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive  method 
of  regulation  available  which  would 
adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of 
directly  or  indirectly  increasing  the 
costs  of  any  goods  or  services  involved 
and,  if  so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to 
the  public  than  the  harm  which  would 
result  from  the  absence  of  regulation? 


(f)   Are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of,  and 
have  as  their  primary  effect,  the  pro- 
tection of  the  public?"   (Section  82- 
4604,  R.C.M.  1947) 

The  report  focuses  on  these  questions. 

Chapter  I  is  introductory.   Chapter  II  presents 
background  information  on  the  real  estate  industry  in 
Montana.   Chapters  III  through  VI  address  the  questions 
of  the  sunset  law. 
SCOPE  OF  THE  AUDIT 

This  sunset  performance  audit  primarily  addresses 
the  need  for  state  regulation  of  the  real  estate  in- 
dustry.  It  focuses  upon  the  six  questions  posed  in  the 
sunset  law  and  does  not  encompass  a  review  of  the 
board's  financial  transactions  or  overall  compliance 
with  all  state  laws. 


Chapter  II 

BACKGROUND 
EVOLUTION  OF  REAL  ESTATE  REGULATION 

Even  before  1900,  real  estate  brokers  throughout 
the  United  States  were  forming  trade  organizations 
called  real  estate  boards  to  develop  trade  ethics  and 
brokerage  practices  for  the  real  estate  industry.   In 
1908  several  of  these  individual  boards  organized  to 
become  the  National  Association  of  Real  Estate  Boards 
(NAREB).   The  first  local  real  estate  board  in  Montana 
was  founded  in  Great  Falls,  July  23,  1910,  and  became  a 
member  of  NAREB  in  February  of  the  following  year. 
From  these  local  boards  and  NAREB  came  the  thrust  for 
government  regulation  of  the  real  estate  industry. 

In  1917  NAREB* s  General  Council  developed  a  model 
real  estate  law,  which  could  be  used  as  the  form  for 
many  state  regulatory  laws.   Subsequently,  in  1921  a 
bill  was  introduced  in  the  Montana  legislature  which 
was  similar  to  the  NAREB  model  law.   This  bill  provided 
for  the  regulation  and  licensing  of  the  business  of  the 
Montana  real  estate  broker  and  salesman.   The  legisla- 
tion passed,  (Chapter  195,  Laws  of  1921)  and  the  Office 
of  the  Real  Estate  Commissioner  was  created  as  a  func- 
tion of  the  Commissioner  of  Insurance  of  the  State 
Auditor's  Office.   The  new  commissioner's  main  respon- 
sibility was  to  license  real  estate  brokers  and  sales- 
men, and  to  formulate  reasonable  rules  and  regulations 
governing  the  granting,  suspending,  or  revoking  of 
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licenses.   In  1925  legislation  designated  the  Commis- 
sioner of  Agriculture  as  ex  officio  Real  Estate  Commis- 
sioner. 

With  the  organization  of  the  Montana  Association 
of  Realtors  (MAR)  in  January  of  1948,  there  appeared  a 
movement  toward  more  regulatory  real  estate  legisla- 
tion.   The   Montana   Association   members—called 
realtors—agreed  that  one  of  the  pressing  needs  for  the 
immediate  future  was  a  qualification  law  for  real 
estate  brokers  and  salesmen.   Thus,  during  six  of  the 
seven  following  legislative  sessions,  starting  in  1949, 
the  association  proposed  legislation  that  would  have 
created  a  real  estate  commission  and  would  have  revised 
the  regulation,  supervision,  and  licensing  of  brokers 
and  salesmen.   Until  1963  all  proposed  legislation  to 
create  such  a  commission  was  defeated.   The  opposition 
to  these  various  bills  came  from  several  groups.   The 
legal  profession  alleged  a  tendency  of  some  real  estate 
agencies  to  "practice  law."   Other  groups  feared  the 
laws  would  create  a  "closed  shop"  for  the  present  real 
estate  people  and  believed  a  "grandfather  clause"  would 
freeze  into  the  business  some  "unsatisfactory"  indi- 
viduals . 

During  the  1963  Legislative  Session,  House  Bill  56 
was  passed  and  became  the  Real  Estate  License  Act  of 
1963.   The  law  (Section  66-1924,  et.  seq. ,  R.C.M. 
1947),  created  a  new  agency  called  the  Real  Estate 
Commission  of  which  the  Commissioner  of  Agriculture 
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served  as  ex  officio  chairman.  The  commission  was  to 
regulate  the  real  estate  industry  through  examination, 
licensing,  and  supervision  of  brokers  and  salesmen. 

Since  its  passage  in  1963,  the  law  has  undergone 
several  changes.   Amendments  to  the  law  have  been 
enacted  in  every  legislative  session  since  1971.   In 
1977,  changes  were  made  concerning  the  appointment, 
qualifications,  and  terms  of  board  members.   The  Com- 
missioner of  Agriculture  is  no  longer  a  member  or 
chairman  of  the  board  and  the  board  members  elect  a 
chairman. 

Other  legislation  that  affected  the  board  since 
its  creation  was  the  Sale  or  Lease  of  Subdivided  Lands 
Act  of  1963  (Sections  67-2101  to  67-2116,  R.C.M.  1947) 
and  the  Foreign  Land  Sales  Practices  Act  of  1969  (Sec- 
tions 67-2117  to  67-3136,   R.C.M.   1947)   The  first 
charged  the  board  with  the  regulation  of  subdivided 
lands  in  Montana  offered  for  sale  outside  of  the  state, 
and  the  latter  called  for  the  board  regulation  of 
out-of-state  subdivided  lands  offered  for  sale  to 
Montana  residents. 
BOARD  ORGANIZATION,  STAFFING,  FUNDING 

The  Executive  Reorganization  Act  of  1971  changed 
the  name  of  the  Real  Estate  Commission  to  the  Board  of 
Real  Estate.   The  board  consists  of  five  members  ap- 
pointed by  the  Governor  for  four-year  terms.   At  least 
two  members  are  required  to  be  active  licensed  real 
estate  brokers  or  salespersons  having  at  least  five 
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years  continuous  experience  in  the  industry.   (The 
present  board  has  three  licensed  members.)   One  member 
must  be  a  representative  of  the  public  who  is  not  a 
state  government  officer  or  employee  and  who  is  not 
engaged  in  the  business  as  a  real  estate  broker  or 
salesman.   Not  more  than  three  members,  including  the 
chairman,  can  be  from  the  same  political  party.   The 
chairman  cannot  be  an  officer  or  paid  employee  of  any 
real  estate  association  or  group  of  real  estate  dealers 
or  brokers.   In  the  event  of  a  vacancy,  a  resident  from 
the  same  congressional  district  as  the  member  whose 
office  was  vacated  must  be  appointed.   Board  members 
can  be  reappointed. 

The  board  meets  in  various  cities  throughout 
Montana.   In  1977  the  board  met  13  times,  either  in 
regular  session  or  through  conference  call.   Board 
members  receive  $7.50  per  half-day  compensation  plus 
approved  travel  expenses  while  attending  board  meetings 
or  when  otherwise  engaged  in  board-connected  business. 
Several  of  the  board  members  also  meet  on  occasion  to 
review  applications.   Under  the  laws  of  the  state  of 
Montana  the  board  may  adopt  reasonable  rules  and  regu- 
lations necessary  for  the  proper  administration  of  real 
estate  regulation  in  Montana. 

The  board  is  administratively  supported  by  the 
Department  of  Professional  and  Occupational  Licensing. 
The  department  uses  four  persons  to  accomplish  the 
board's  administrative  tasks.   It  is  the  only  board  in 
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the  department  with  an  administrative  officer  and  it  is 
also  staffed  with  an  administrative  assistant,  compli- 
ance officer,  and  secretary.  The  compliance  officer  is 
considered  full-time  but  may  do  investigative  work  for 
other  boards.  Prior  to  a  1977  legislative  appropria- 
tion freeze,  the  department  staffed  the  board  with  six 
full-time  employees. 

The  board  is  funded  totally  through  an  account  in 
the  earmarked  revenue  fund.   The  account  is  supported 
by  examination  and  licensing  fees  paid  by  individual 
brokers  and  salesmen  and  by  registration  fees  from  real 
estate  developers.   The  appropriations  for  the  board 
were  frozen  for  fiscal  years  1977-78  and  1978-79  at 
$170,000,  which  is  approximately  the  board's  fiscal 
year  1975-76  expenditure  level.    Illustration  2-1 
details  the  financial  history  of  the  board  from  fiscal 
year  1971-72  to  fiscal  year  1977-78. 


BOARD  OF  REAL  ESTATE 
FINANCIAL  HISTORY 

Fiscal 
Year 

Revenues 

Expenditures* 

Fiscal  Year-End 
Fund  Balance 

197778 

$160,319 

$124,336   " 

$192,042 

197677 

198,230 

180,205 

146,578 

1975  76 

212,666 

170,687 

128,553 

197475 

179,119 

128,028 

86,574 

197374 

133,465 

144,852 

35,483 

197273 

96,670 

76,155 

46,870 

197172 

113,008 

51,721 

26,355 

'Expenditures 

include  prior  year  expenditures  ar 

d  accruals. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  2  1 


BOARD  OBJECTIVES  AND  OPERATIONS 

The  sunset  law  required  each  board/agency  under 
review  during  this  biennium  to  delineate  its  respective 
goals  and  objectives  by  September  1,  1977.   The  sunset 
law  also  requires  each  board/agency  to  link  expendi- 
tures to  anticipated  program  outcome  and  program  ob- 
jectives.  The  Department  of  Professional  and  Occupa- 
tional Licensing  listed  as  goals  and  objectives  state- 
ments which  were  taken  from  executive  planning  process 


forms  or  budget  program  statements.   However,  no  state- 
ment linking  expenditures  to  anticipated  program  out- 
comes and  objectives  was  formulated. 

The  reported  goals  of  the  board  are  to  license 
competent  applicants,   to  regulate  all  real  estate 
licensees,  and  to  ensure  that  the  consuming  public  is 
properly  safeguarded  and  will  receive  the  highest 
guality  of  performance  from  the  licensees.   The  board's 
objectives  are  to  examine  applicants,  to  license  those 
who  successfully  pass  the  examination,  to  renew  li- 
censes, to  investigate  complaints,  to  support  educa- 
tional forums  and  seminars,  to  regulate  the  sale  of 
subdivided  land  within  the  state,  to  regulate  sellers 
of  out-of-state  subdivided  lands  who  sell  to  Montana 
residents,  to  revise  and  print  a  current  real  estate 
manual  and  to  update  and  improve  present  methods  and 
systems.   These  various  goals  and  objectives  are  dis- 
cussed below. 

It  is  unlawful  for  a  person  to  engage  in,  adver- 
tise as  engaging  in  the  business,  or  to  act  in  the 
capacity  of  a  real  estate  broker  or  salesman  within  the 
state  without  a  license.   A  single  act  performed  for 
compensation  of  any  kind,  in  the  selling,  buying, 
leasing,  exchanging,  renting,  or  negotiating  of  real 
estate  for  others  is  considered  to  be  acting  as  a  real 
estate  broker  or  real  estate  salesman. 

Before  obtaining  the  required  real  estate  license 
an  applicant  must  satisfactorily  pass  a  written  exam- 
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ination  prepared  by  or  under  the  supervision  of  the 
board — the  first  board  objective.   An  applicant  for  a 
salesman's  license  must  be  at  least  18  years  of  age  and 
have  completed  two  years  of  high  school  or  its  equiva- 
lent.  He  or  she  must  also  have  the  recommendation  of  a 
licensed  broker  by  whom  the  applicant  will  be  employed, 
supervised,  and  trained.   An  applicant  for  a  broker's 
license  must  be  a  citizen  of  the  United  States,  be  at 
least  18  years  old,  and  be  a  high  school  graduate  or 
its  equivalent.   The  broker  applicant  is  required  to 
have  two  years  of  active  experience  as  a  real  estate 
salesman  or  the  equivalent  as  determined  by  the  board. 
The  salesman  and  broker  applicants  are  then  required  to 
pass  qualifying  examinations. 

The  examination  questions  are  formulated  by  the 
Educational  Testing  Service  (ETS)  of  Princeton,  New 
Jersey  with  review  and  input  from  the  board.   The  board 
is  responsible  for  setting  the  passing  score  for  both 
the  broker's  and  the  salesman's  examinations  and  for 
administering  the  examination.   The  completed  exam- 
inations are  graded  by  ETS  and  the  results  compiled  and 
sent  to  the  applicant  and  the  board.   During  the  last 
seven  fiscal  years,  1,389  broker  examinations  and  6,040 
salesman  examinations  have  been  given  with  an  average 
passing  rate  for  brokers  of  40  percent  and  for  salesmen 
of  48  percent.   (See  Illustrations  2-2  and  2-3.) 
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Besides  the  successful  completion  of  the  examina- 
tion, the  applicant  must  file  proof  of  a  $10,000  bond. 
Along  with  the  other  qualifications  listed  previously, 
the  board  requires  information  it  considers  necessary 
from  the  applicant  to  determine  honesty,  trustworth- 
iness, and  competency.   This  information  has  recently 
taken  the  form  of  a  credit  bureau  report  and  a  list  of 
employment  for  the  past  five  years.   If  the  board 
considers  the  applicant  "to  be  of  good  repute  and 
competent  to  transact  the  business  of  a  broker  or 
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salesman"  (Section  66-1929,  R.C.M.  1947),  an  appro- 
priate license  is  issued — the  second  board  objective. 
In  the  case  of  a  salesman,  the  sponsoring  broker  certi- 
fies that  the  applicant  is  of  good  repute. 


Real  Estate  Salesman  Examinations 


1500 
1350 


.number  taken 
.percent  passed 

I. .  .number  passed 


B2% 


71-72  72-73  73-74  74-75  75-76 

Fiscal  Year 


76-77 


77-78 


Source:    Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  2  3 


13 


Renewal  of  licenses,   another  board  objective, 
occurs  at  the  end  of  each  calendar  year.   The  initial 
broker's  license  fee  is  $50  with  a  $30  fee  for  annual 
renewal.   The  salesman  pays  $25  for  the  initial  license 
and  $15  for  annual  license  renewal.   The  total  number 
of  brokers  and  salesmen  licensed  since  board  creation 
appears  in  Illustration  2-4.   The  figures  include  new 
licenses  as  well  as  renewals.   As  of  June  1978,  there 
were  1,254  active  licensed  brokers  and  1,849  active 
salesmen. 
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Since  enactment  of  the  license  law  in  1963  to  the 
end  of  1977,  there  was  an  overall  increase  in  the 
number  of  brokers  of  23  or  2  percent,  and  an  increase 
in  salesmen  of  1,382  or  712  percent.   The  Real  Estate 
License  Act  of  1963  allowed  previously  licensed  Montana 
brokers  and  salesmen  to  become  licensed  under  the  new 
law  without  examination.   These  licensees  were  called 
"grandfather"  brokers  and  salesmen  and  many  are  still 
actively  engaged  in  the  real  estate  industry  today. 
Board  officials  reported  that  nearly  six  of  every  seven 
licensees  (87%)  elected  to  be  licensed  as  brokers  under 
the  provision  of  the  grandfather  clause.   In  1975,  12 
years  after  grandfather  licensing,  a  survey  of  all 
brokers  in  Montana  revealed  that  634  brokers,  or  58 
percent  of  all  brokers,  were  "grandfather"  brokers.   A 
1978  sample  survey  of  the  brokers  estimates  the  number 
of  "grandfather"  brokers  at  512,  or  approximately  42 
percent  of  the  total  number. 

A  nonresident  of  Montana,  who  is  licensed  and 
actively  engaged  as  a  real  estate  broker  in  another 
state,  may  obtain  a  license  as  a  broker  in  Montana,  if 
that  state  offers  the  same  privileges  to  licensed 
brokers  from  Montana.   This  can  be  accomplished  by 
complying  with  application  and  examination  requirements 
in  the  same  manner  as  a  Montana  resident  applying  for  a 
broker's  license.   The  board  may,  in  its  discretion, 
refuse  to  authorize  the  issuance  of  a  broker's  license 
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to  an  applicant  who  is  not  a  resident  of  this  state. 
The  department  reported  there  are  68  nonresident 
brokers  licensed  in  Montana  for  1978. 

The  board  has  in  the  past  licensed  nonresident 
salesmen.   In  February  of  1978  the  board  amended  its 
rules  to  provide:   "Effective  December  4,  1976  the 
Board  of  Real  Estate,  through  the  rule  amendment  pro- 
cess, deleted  from  its  rules  the  status  of  the  Non- 
resident Real  Estate  Salesman.   Those  nonresident 
salesmen  licenses  issued  prior  to  that  date  and  pre- 
sently in  existence  will  be  reissued  as  Montana  Real 
Estate  Salesmen  licenses  upon  application  and  payment 
of  fees  and  will  be  retained  as  inactive  licensees 
.  .  .  unless  the  salesperson  moves  to  Montana  and 
obtains  a  Montana  sponsoring  broker,  or  when  he  is  in 
Montana,  is  under  the  supervision  and  sponsorship  of  a 
Montana  resident  broker."   (Section  40 . 398(6  )-S98040, 
Administrative  Rules  of  Montana)   The  board  does  not 
have  a  reciprocity  agreement  with  any  state  for  the 
granting  of  a  license  to  a  licensee  entering  from 
another  state  without  passing  the  examination. 

As  another  objective,  the  board  investigates  and 
resolves  complaints  from  the  public  and  the  industry. 
The  board  may,  on  its  own  motion,  and  shall  on  a  sworn 
complaint  in  writing,  investigate  the  actions  of  a  real 
estate  broker  or  salesman  and  may  revoke  or  suspend  a 
license  by  a  majority  vote  of  the  board.   All  com- 
plaints are  reviewed  by  the  administrative  officer  to 
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determine  if  investigation  is  necessary.   If  assigned 
by  the  administrative  officer,  the  compliance  officer 
investigates  complaints  in  the  field  or  by  phone.   The 
administrative  officer  then  receives  the  investigative 
reports  and  decides  on  further  action.   He  may  call  for 
further  investigation,  act  on  his  own,  or  refer  the 
matter  to  the  board  members. 

According  to  Section  66-1943,  R.C.M.  1947,  the 
board  may  conduct  or  assist  in  holding  real  estate 
clinics,  meetings,  courses,  or  institutes  and  incur 
necessary  expenses  in  this  connection—another  board 
objective.   During  1975  and  1976  the  board  sponsored 
seven  licensing  courses  in  Helena  prior  to  the  real 
estate  examinations  and  the  board  financially  supported 
"post-licensing"  seminars.   In  September  of  1976  the 
board  contracted  with  a  Missoula  firm  to  teach  and 
totally  administer  the  real  estate  course.   The  board 
has  now  discontinued  sponsorship  of  licensing  courses, 
and  all  courses  are  now  privately  sponsored.   Recently 
the  board  has  cooperated  with  the  Montana  Realtors 
Education  Foundation  in  presenting  seminars  throughout 
the  state  for  all  licensees,  as  well  as  the  general 
public,  on  water  rights  law,  estates,  tax  reform  laws, 
and  trust  accounts.   Board  members  volunteer  their 
presence  at  these  seminars  as  their  contribution  to  the 
cooperative  effort. 
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The  board's  objective  of  regulating  the  sale  of 
subdivided  lands  falls  into  two  categories.   The  first 
is  the  administration  of  the  Foreign  Land  Sales  Prac- 
tices Act,  which  deals  with  the  regulation  of  the  sale 
of  subdivided  lands  situated  outside  of  the  state 
offered  for  sale  in  Montana.   By  law,  the  board  must 
adopt  rules  and  regulations  including,  but  not  limited 
to,  provisions  for  advertising  standards  to  assure  full 
and  fair  disclosure  and  provisions  for  escrow  or  trust 
agreements  to  assure  that  all  improvements  will  be 
completed  and  that  purchasers  will  receive  their 
interest  in  the  contracted  land.   An  application  fee  of 
$500  must  be  submitted  with  the  "full  disclosure"  forms 
required  by  the  board.   Following  receipt  of  the  appli- 
cation for  registration  there  may  be  an  inquiry  and 
investigation  of  the  land  by  the  board.   Since  1974, 
eight  businesses  have  paid  the  registration  fee.   Four 
of  these  have  completed  filing  with  the  board  under  the 
Foreign  Land  Sales  Practice  Act. 

The  second  category  of  subdivided  land  regulation 
is  board  administration  of  the  Sale  or  Lease  of  Sub- 
divided Lands  Act.   Prior  to  the  time  Montana  sub- 
divided lands  are  offered  for  sale  or  lease  outside  of 
the  state,  the  owner,  agent,  or  subdivider  must  file  a 
notice  of  intent  with  the  board.   The  notice  of  in- 
tention includes  a  description  of  the  land  and  a  state- 
ment of  the  conditions  and  terms  of  disposition  for  the 
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protection  of  purchasers  and  leasees.   Accompanying  the 
notice  of  intent  is  a  $50  filing  fee.   The  board  may 
require  additional  information  in  the  form  of  a  ques- 
tionnaire which  requires  the  agent  to  pay  an  additional 
$100.   The  board  may  investigate  any  subdivision  being 
offered  for  sale  or  lease  under  provisions  of  this  act, 
and  has  investigated  such  real  estate  in  the  past. 
Eight  businesses  have  filed  a  notice  of  intent  to  sell 
in  the  last  five  fiscal  years  under  the  Sale  or  Lease 
of  Subdivided  Lands  Act. 

The  remaining  objectives  reported  by  the  board 
were  to  update  and  improve  present  methods  and  systems, 
and  to  revise  and  print  a  current  real  estate  manual. 
The  board  has  phased  out  all  book  sales.   The  improve- 
ment of  methods  and  systems  is  an  objective  that  is 
incorporated  into  all  of  the  other  board's  objectives 
and  will  be  addressed  as  such. 
REGULATION  IN  OTHER  STATES 

All  states  have  real  estate  regulatory  laws  and 
require  broker  and  salesman  licensure.   All  50  states 
also  require  an  examination  prior  to  licensing.   The 
types  of  regulatory  bodies  and  the  types  of  examina- 
tions are  similar  among  many  states  and  are  summarized 
in  Illustration  2-5. 
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TYPE  OF  REGULATORY  BODY 

NUMBER  OF  STATES 

Real  Estate  Commission 
or  Board 

37 

Real  Estate 
Commissioner 

3 

Other  State  Agencies 

10 

TYPE  OF  EXAMINATION 

NUMBER  OF  STATES 

E.T.S 

24 

California  -  Multistate 

9 

• 

Formulate  Own  Test 

17 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  2  5 


Educational  requirements  vary  widely  from  state  to 
state  and  cannot  be  easily  listed  in  table  form;  how- 
ever, there  are  five  states  which  have  no  educational 
requirements  at  all. 

A  review  of  seven  western  states  will  offer  a 
summary  and  a  comparison  of  regulation  in  neighboring 
states  during  1976.   The  seven  states  are  Idaho,  North 
Dakota,  Oregon,  South  Dakota,  Utah,  Washington,  and 
Wyoming.   Regulatory  requirements  in  these  states  are 
summarized  in  Illustration  2-6(a)  and  2-6(b). 
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REGUI 

ATORY  REG 

UIREMENTS 

STATES 

Age  Requirement 

Residency 

Broker   Fees 

Salesman    Fees 

Broker 

Sales 

Requirement 

License 

Renewal 

License 

Renewal 

IDAHO 

18 

18 

YES 

$40 

$40 

$40 

$40 

MONT. 

18 

18 

YES 

$50 

$30 

$25 

$15 

N.OAK 

18 

18 

NO 

$35 

$30 

$30 

$20 

OREG. 

18 

18 

YES 

$75 

2  yrs 

$75 

2  yrs 

$60 

2  yrs 

$60 

2  yrs 

S.DAK 

18 

18 

NO 

$50 

$40 

$50 

$30 

UTAH 

21 

18 

YES 

$40 

$25 

$15 

$12 

WASH. 

18 

18 

YES 

$40 

$40 

$25 

$25 

WYOM. 

19 

19 

YES 

$35 

$30 

$25 

$15 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2  6lal 


REGULATORY  STATISTICS 

STATES 

Number  of 

Number/    10 
/popu 

?° 

ation 

Agency  Regulating  Developments 

Brokers 

Sales 

Brokers 

Sales 

Out  of  State 

In  State 

IDAHO 

1148 

4332 

1.4 

5.4 

REAL  ESTATE 
COMMISSION 

NONE 

MONT. 

1232 

1518 

1.8 

2.2 

BOARD    OF 
REAL  ESTATE 

BOARD 

and 

COUNTY 

COMMISSIONER 

N.DAK 

775 

1125 

1.2 

1.8 

REAL  ESTATE 

COMMISSION 

NONE 

OREG. 

3500 

11000 

1.5 

4.6 

REAL  ESTATE 
DIVISION 

SAME 

SDAK 

1559 

1746 

2.4 

2.7 

REAL  ESTATE 
COMMISSION 

SAME 

UTAH 

1342 

8003 

1.1 

6.4 

REAL  ESTATE 
DIVISION 

SAME 

WASH. 

5806 

13742 

1.6 

3.7 

REAL  ESTATE 
DIVISION 

SAME 

WYOM. 

702 

873 

1.9 

2.4 

RE.  COMM. 
and 
SECjJ^T^ 

COUNTY 
COMMISSION 

IMK    NARELLO  Annual  Report  ICC  II 9771 
Illustration  2  6(b) 
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Wyoming  and  Oregon  administer  the  ETS  examination 
in  the  same  manner  as  Montana.   North  and  South  Dakota 
also  use  the  ETS  examination  but  have  regulatory  agency 
personnel  administer  the  examination.   The  remaining 
three  states  use  a  multi-state  form  of  examination 
compiled  in  California. 

In  the  area  of  education,  Idaho,  South  Dakota, 
Washington,  and  Utah  have  similar  requirements.   The 
broker  applicant  must  complete  90  classroom  hours  in 
real  estate  and  the  salesman  must  complete  30  hours. 
North  Dakota  requires  only  60  hours  for  the  broker  and 
30  hours  for  the  salesman.   Oregon  requires  the  broker 
to  complete  one  real  estate  course  and  requires  the 
salesman  to  have  a  high  school  education  or  equivalent. 
Montana  requires  a  high  school  education  for  brokers 
and  two  years  of  high  school  for  salesmen.   Wyoming  has 
no  educational  requirements  for  licensure.   Oregon  is 
the  only  state  that  requires  continuing  education  for 
brokers  and  salesmen  following  licensure. 
SUMMARY 

In  summary,  licensing  in  some  form  has  existed 
since  1921  in  Montana.  The  present  Board  of  Real 
Estate  was  created  in  1963  to  regulate  the  real  estate 
industry.  The  board  licenses  real  estate  brokers  and 
salesmen  through  examination.  The  board  also  investi- 
gates complaints  and  administers  two  subdivision  laws. 
Board  regulation  is  financed  through  an  account  in  the 
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earmarked  revenue  fund  which  is  totally  supported 
through  examination  and  licensing  fees.   Overall  reg- 
ulation of  the  real  estate  industry  in  Montana  is 
similar  to  the  regulation  in  other  states. 
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Chapter  III 

THE  RELATIONSHIP  OF  REGULATION 

TO  PUBLIC  HEALTH,  SAFETY,  OR  WELFARE 

This  chapter  addresses  two  questions  posed  by  the 
sunset  law:   Would  the  absence  of  regulation  signifi- 
cantly harm  or  endanger  the  public  health,  safety,  or 
welfare?   Is  there  a  reasonable  relationship  between 
the  exercise  of  the  state's  police  power  and  the  pro- 
tection of  the  public  health,  safety,  or  welfare? 
WOULD  THE  ABSENCE  OF  REGULATION  HARM 

The  real  estate  business  is  far  reaching.   It 
affects  everyone  from  the  individual  to  the  large 
corporation.   For  the  average  person,  the  buying  or 
selling  of  real  property  involves  relatively  large  sums 
of  money.   The  Federal  Home  Loan  Bank  reported  that 
their  saving  and  loan  association  members  closed  ap- 
proximately $250  million  worth  of  real  estate  loans 
last  year  in  Montana.   Most  homebuyers  are  purchasing 
houses  selling  for  more  than  twice  their  annual  in- 
comes.  Homeowner  costs  are  straining  the  average 
family  budget.   The  median  sales  price  for  a  new  house 
in  1978  is  approaching  $50,000.   (The  Nation's  Housing 
1975-85,  1977,  MIT,  Harvard)   There  is  a  basic  need  for 
additional  housing  projected  for  1985.   This  need  will 
represent  an  increase  of  between  20.2  and  22.6  million 
additional  housing  units  in  the  United  States.   In 
Montana  new  housing  units  sold  during  1978  can  be 
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expected  to  exceed  $124  million  in  total  sales  price. 
(Calculated  from  data  in  the  Statistical  Abstract  of 
the  United  States,  1975)   The  replacement  of  obsolete 
mobile  homes,  upgrading  demand,  second  home  demand, 
vacancy  adjustments  and  increased  need  for  special 
housing  for  the  elderly  will  require  additional  housing 
production.   This  year,  according  to  industry  predic- 
tions, real  estate  agents  nationwide  will  sell  some  3.8 
million  existing  single-family  homes  and  over  1  million 
new  ones.   This  represents  total  sales  volume  of  over 
$250  billion,  with  probable  commissions  as  much  as  $15 
billion.   No  general  decline  in  the  prices  and  demand 
for  real  estate  is  projected  for  the  future.   In  fact, 
if  the  housing  trend  from  1971-1977  continues,  the 
typical  family  home  in  the  year  1981  would  cost 
$78,000;  an  increase  of  over  $20,000  in  four  years. 

Despite  the  enormous  financial  commitment  of  the 
public  in  the  buying  and  selling  of  real  estate,  the 
average  person  is  not  knowledgeable  in  real  estate 
matters.   Those  who  have  used  the  services  of  a  real 
estate  broker  or  salesman  offer  two  principal  reasons: 
personal  feelings  of  inadequacy  about  selling  directly, 
and  the  advantages  in  contacts  and  facilities  enjoyed 
by  the  agent.   A  survey  showed  that  as  the  public 
became  more  knowledgeable  in  real  estate  matters  the 
personal  sale  of  their  own  property  became  more  common; 
however,  the  distinct  advantage  of  the  agent's  contacts 
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and  facilities  still  remained.   (Economic  Aspects  Of 
Real  Estate  Brokerage  Becker,  1971)   It  appears  that 
interaction  between  the  public  and  the  real  estate 
broker  and  salesman  will  continue  in  years  to  come. 

This  interaction  between  the  public  and  the  broker 
or  salesman  can  be  divided  into  four  phases:   (1) 
securing  listings;   (2)  prospecting  for  or  finding 
buyers  by  means  of  advertising;  (3)  negotiating  or 
bringing  together  a  meeting  of  the  minds  of  buyer  and 
seller;   and  (4)  closing,  which  involves  the  legal 
transfer  of  the  property  and  arrangements  for  the 
financing  and  disbursement  of  funds. 

In  each  of  these  phases,  possible  harm  could  be 

done  to  the  buyer  or  seller  by  the  agent  through: 

— Misleading,  untruthful,  or  inaccuarte  adver- 
tising; 

--Making  false  promises  or  guarantees; 

--Failing  to  account  for  or  remit  money  be- 
longing to  others; 

— Offering  real  property  for  sale  without  the 
client's  knowledge  or  on  unauthorized  terms; 

— Misrepresenting  the  property  or  financing. 

In  the  past,  there  has  been  evidence  of  public 
harm  during  the  sale  of  real  estate;  most  of  the  harm 
is  of  a  monetary  nature.   In  Montana  and  other  western 
states  schemes  by  licensees  and  nonlicensees,  using 
false  or  misleading  statements  to  sell  land  and  home- 
sites,  have  misled  the  public.   In  these  states,  the 
money  involved  was  in  the  tens  of  millions  of  dollars. 
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In  many  of  these  incidents,  the  owner  of  the  real 
estate  (a  developer  or  a  corporation)  was  the  reported 
violator.   (Many  of  these  entities  were  exempt  from 
licensure  and  the  licensing  agency  has  no  jurisdiction 
over  them. ) 

There  are  also  indications  that  misrepresentation 
and  false  advertising  can  affect  Montana  residents  as 
evidenced  by  violations  recorded  in  the  board's  com- 
plaint files,  and  by  the  filing  of  law  suits  against 
Montana  agents.   Examples  of  Montana  violations  include 
false  advertising  to  induce  a  sale;  selling  a  house  to 
an  individual  who  was  told  it  could  be  used  as  rental 
property  when  it  could  not;  misrepresenting  the  type 
and  amount  of  insulation  used  in  a  house;  selling 
without  a  client's  knowledge;   and  misrepresenting 
zoning  regulations. 

It  was  noted  earlier  that  the  buyers  and  sellers 
in  the  real  estate  market  are  very  often  inexperienced. 
They  may  not  know  before  the  purchase  whether  the 
information  they  received  from  the  broker  or  salesman 
is  valid.   Unlike  the  buyers  of  shampoo  or  toothpaste, 
inexperienced  home  buyers  seldom  have  alternatives  with 
which  to  compare  the  quality  of  the  agent's  perform- 
ance.  Even  if  the  public  discovers  they  were  misin- 
formed after  the  purchase,  they  are  not  able  "to  switch 
brands."   They  will  not  be  able  to  express  their  dis- 
pleasure through  the  market  because  there  usually 
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exists  a  long  period  of  time  between  home  purchases. 
Also,  the  next  purchase  may  be  outside  the  geographical 
area  covered  by  the  first  agent  with  whom  they  were 
displeased. 

The  absence  of  the  current  regulation  would  elim- 
inate the  licensing  and  examining  functions.   The 
"police  effect"  over  those  regulated  would  no  longer 
exist.   This  police  effect  represents  a  threat  of 
removing  the  right  to  practice.   The  two  subdivision 
laws  (Foreign  Land  Sales  Practices  Act,  Sale  or  Lease 
of  Subdivided  Lands  Act)  would  also  be  without  adminis- 
tration. 

Without  current  regulation,  the  public  would  be 
less  able  to  identify  real  estate  brokers  or  salesmen 
qualified  to  perform  their  services  in  a  competent 
manner.   Remaining  regulation  would  not  keep  those 
individuals  from  harming  the  public  who  might  otherwise 
be  discouraged  from  unscrupulous  dealings  under  the 
threat  of  loss  of  licensure.   We  conclude  that,  based 
on  the  extent  of  public  involvement  with  real  estate, 
the  economic  impact  of  real  estate  sales,  and  the 
possibility  of  public  harm,  the  absence  of  regulation 
would  harm  the  public. 
REGULATION  OF  THE  REAL  ESTATE  INDUSTRY 

The  second  section  of  this  chapter  addresses  the 
question:  Is  there  a  reasonable  relationship  between 
the  current  exercise  of  the  state's  police  power  and 
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the  protection  of  the  public's  health,  safety,  or 
welfare?   There  has  been  case  law  indicating  that  the 
state  may  regulate  a  profession  or  industry  whenever 
the  state  finds  such  regulation  is  necessary  to  protect 
the  public.   We  could  find  no  legal  authority  to 
support  the  proposition  that  the  state  must  regulate 
the  real  estate  industry.   Whether  or  not  the  state 
regulates  depends  upon  the  need  for  public  protection 
with  respect  to  each  profession  or  industry  in  ques- 
tion. 

Today's  real  estate  industry  faces  regulation  in 
various  forms.   The  Real  Estate  License  Act  of  1963  and 
the  two  subdivision  laws — the  Foreign  Land  Sales  Prac- 
tices Act  of  1969  and  the  Sale  or  Lease  of  Subdivided 
Lands  Act  of  1963  are  not  the  only  real  estate  regu- 
latory measures  in  existence.   Federal,  state,  and 
local  government  bodies  also  impose  additional  regu- 
lations on  the  buying  and  selling  of  real  estate. 
Federal  Regulation 

The  federal  government  regulates  the  real  estate 
industry  in  several  ways.   The  Real  Estate  Settlement 
Procedures  Act  of  1974  applies  to  any  "federally 
related  mortgage  loan."   (12  USCS :   1703f,   1831b, 
2601-2616)   It  is  designed  to  protect  home  buyers  by 
forcing  the  disclosure  of  all  costs  associated  with 
closing  a  sale  and  to  prohibit  kickbacks  and  payments 
of  unearned  fees.   The  Federal  Housing  Administration 
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reported  approximately  2,000  single  family  units  in 
Montana  were  purchased  with  loans  that  were  federally 
insured  during  1977.   The  Department  of  Housing  and 
Urban  Development  (HUD),  administers  the  Real  Estate 
Settlement  Procedures  Act,  and  the  U.S.  Justice  Depart- 
ment's Criminal  Division  will  investigate  complaints 
filed  under  the  act.   Any  action  to  recover  damages 
pursuant  to  mortgage  loans  may  be  brought  in  the  dis- 
trict court  for  the  district  in  which  the  property 
involved  is  located.   The  Federal  Trade  Commission  has 
handled  numerous  complaints  nationwide  on  fraudulent 
land  sales  promotions  and  false  and  misleading  adver- 
tising. 

The  Interstate  Land  Sales  Act  (1968)  regulates 
real  estate  subdivision  projects,  or  groups  of  related 
projects,  involving  50  or  more  lots  which  are  part  of  a 
common  interstate  promotional  plan.   (15  USCS:   101, 
et.  seg. )   The  underlying  purpose  of  the  law  is  that 
prior  to  purchase  the  buyer  must  be  informed  of  facts 
which  would  enable  a  reasonably  prudent  individual  to 
make  an  informed  decision  about  purchasing  property. 
The  act  lays  down  "tough"  rules  on  advertising,  re- 
quires information  on  the  financial  well-being  of  the 
developer,  requires  information  on  the  environmental 
impact,  and  requires  detailed  data  about  the  completion 
times  for  public  facilities.   There  are  105  subdivision 
projects  in  Montana  that  are  registered  with  HUD  under 
the  act. 
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Another  federal  law  that  regulates  real  estate 
transactions  is  the  Truth-in-Lending  Act.   (15  USCS : 
1601,  et.seq.)   It  places  the  duty  to  disclose  informa- 
tion on  the  seller,  mortgagee  and  real  estate  licensee. 
The  act  attempts  to  eliminate  undisclosed  charges  of  a 
creditor  in  regard  to  the  cost  of  financing  a  home 
purchase. 

Federal  trademark  laws  also  provide  a  method  for 
protecting  a  registered  trade  name  of  the  real  estate 
industry.   The  term  "REALTOR"  is  a  registered  collec- 
tive service  mark — a  type  of  trademark — which  can  only 
be  used  by  those  individuals  who  belong  to  the  National 
Association  of  REALTORS.   In  Montana  these  persons  are 
also  members  of  the  Montana  Association  of  REALTORS. 
The  trademark  identifies  individuals  in  real  estate  as 
members  in  good  standing  of  the  national  association. 
Enforcement  of  the  trademark  laws  falls  upon  the  asso- 
ciation which  has  registered  the  trademark.   The 
federal  laws  also  permit  the  association  to  file  a 
civil  injunctive  action  to  prohibit  the  unauthorized 
use  of  the  trademark  by  an  individual  or  organization. 

Other  State  and  Local  Regulation 

Besides  the  Real  Estate  License  Act,  the  Foreign 
Land  Sales  Practices  Act  and  the  Sale  or  Lease  of 
Subdivided  Lands  Act,  the  laws  regulating  the  real 
estate  industry  at  the  state  level  include  the  Unfair 
Trade  Practices  and  Consumer  Protection  Act,  (Chapter 
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275,  Laws  of  1973).   Enacted  in  1973,  the  act  offers 
regulation  in  the  form  of  protection  from  misrepresen- 
tation,  false  statements  or  misleading  advertising, 
deceptive  pricing,  and  failure  to  disclose  all  condi- 
tions of  sale. 

The  Montana  Consumer  Affairs  Division  of  the 
Department  of  Business  Regulation  administers  the  Act. 
Through  the  division,  consumers  can  bring  civil  suit 
and  be  awarded  actual  court  and  attorney  fees  along 
with  up  to  three  times  actual  damages.   The  division 
can  investigate,  subpoena,  hear  testimony,  bring  the 
offender  to  court  via  the  county  attorney,  and  request 
an  injunction.   The  court  can  then  enjoin,  order  re- 
storation, or  revoke  or  suspend  a  license.   Since 
fiscal  year  1973-74,  the  division  has  handled  15  real 
estate  related  complaints.   Recently  the  policy  of  the 
Consumer  Affairs  Division  has  been  to  transfer  real 
estate  complaints  to  the  board,  although  it  is  within 
the  division's  authority  and  jurisdiction  to  act  on  the 
matters.   The  board  has  also  transferred  complaints  to 
the  Department  of  Business  Regulation.   During  1978, 
the  board  transferred  three  complaints  relating  to 
advertising  violations  covered  by  the  Truth- in- Lending 
Act  (Regulation  Z)  to  the  department. 

The  state  laws  concerned  with  the  principal  and 
agent  relationship  and  the  law  of  contracts  regulate 
the  everyday  transactions  of  the  real  estate  agent.   In 
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addition,  most  purchasers  of  property  are  required  by 
the  lendor  to  have  title  insurance.  Title  insurance 
ensures,  with  certain  exceptions,  that  the  buyer  will 
be  able  to  receive  "clear  title"  (free  of  any  claims) 
to  the  property  being  purchased. 

Other  state  laws  directly  or  indirectly  affect  the 
buying  and  selling  of  real  property.   They  include 
sections  on  damages  and  relief,  creation  and  inter- 
pretation of  guaranty,  sureties  and  their  liability 
liens,  the  ownership  of  property,  mortgages,  loans, 
civil  procedure,  and  crimes  and  criminal  procedure. 
The  use  of  the  trademark  "REALTOR"  is  also  regulated 
under  state  law  (Chapter  1,  Title  85,  R.C.M.  1947). 
This  act  is  supplemental  to  the  federal  registration 
act  and  can  be  used  in  conjunction  with,  or  independent 
of,  the  federal  law.   The  act  also  provides  penalties 
for  any  person  who  violates  provisions  of  the  trademark 
laws  . 

Brokers  and  salesmen  must  also  be  knowledgeable  of 
zoning  regulations  and  local  building  codes.   These 
regulations  and  codes  control  the  design,  construction, 
quality  of  materials,  use  and  occupancy,  and  the  loca- 
tion and  maintenance  of  all  buildings  and  structures. 
Enforcement  of  zoning  and  building  codes  is  primarily 
the  duty  of  local  government.   If,  however,  the  build- 
ing codes  enforcement  process  does  not  exist  at  the 
local  level,  the  state  is  charged  with  assuming  the 
responsibility. 
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The  Montana  Subdivision  and  Platting  Act  could  be 
considered  a  local  form  of  regulation.   (Section  11- 
3859  et.  seq.,  R.C.M.  1947)   The  governing  body  of 
every  county,  city,  and  town,  usually  the  county  com- 
missioners, adopts  and  provides  for  the  administration 
and  enforcement  of  the  subdivision  of  the  land.   The 
Montana  Department  of  Community  Affairs  prescribes 
minimum  requirements  for  subdivision  regulation,  and 
requires  an  environmental  assessment  to  be  performed. 
The  purpose  of  this  regulation  is  to  prevent  over- 
crowding and  congestion. 
Board  Regulation 

The  regulatory  nature  of  government  over  the  real 
estate  industry  has  grown  since  the  passage  of  the  Real 
Estate  License  Act  of  1963  and  the  establishment  of  the 
board.   The  sources  of  public  protection  have  increased 
and  regulatory  conditions  have  changed  in  the  past  15 
years.   To  relate  these  changes  to  the  question  of  the 
reasonable  relationship  of  the  exercise  of  the  state's 
police  power,  a  review  of  the  board's  functions  in 
relation  to  federal  and  other  state  real  estate  regula- 
tion is  warranted.   The  board  examines,  licenses,  and 
regulates  real  estate  brokers  and  salesmen.   It  is  the 
only  regulatory  body  that  presently  licenses  and  exam- 
ines these  individuals.   As  part  of  its  regulatory 
functions  the  board  can  investigate  the  actions  of  a 
real  estate  broker  or  salesmen,  and  may  revoke  or  sus- 
pend a  license  on  the  complaint  of  the  public. 
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During  this  review,  we  found  no  regulatory  func- 
tion of  the  board  that  directly  overlaps  the  functions 
of  any  other  federal  or  state  regulatory  entity.   We 
determined  that  there  are  certain  segments  of  the  real 
estate  industry  for  which  the  board  has  exercised  its 
regulatory  authority  to  only  a  limited  degree.   We  also 
determined  that  there  are  segments  of  the  industry  for 
which  the  board  has  no  regulatory  jurisdictions.   These 
are  discussed  below. 

Subdivision  regulation.   The  board  is  charged  with 
the  administration  of  the  Foreign  Land  Sales  Practices 
Act.   The  Foreign  Land  Sales  Practices  Act  deals  with 
the  regulation  of  the  sale  of  land  (5  or  more  parcels) 
situated  outside  the  state  offered  for  sale  in  Montana. 
The  board  adopted  five  full  disclosure  forms  to  be 
submitted  by  all  persons  who  desire  to  offer  out-of- 
state  subdivided  lands  for  sale  in  the  state.   An 
application  fee  of  $500  must  be  submitted  to  the  board 
with  the  forms . 

We  reviewed  the  contents  of  the  Foreign  Land  Sales 
files  and  determined  that  there  are  two  developments 
with  current  registrations.   There  were  33  developments 
on  record,  but  in  25  of  these  cases  the  would-be  de- 
velopers were  only  requesting  information  concerning 
registration  under  the  act.   The  remaining  eight  initi- 
ated registration  and  paid  the  filing  fee.   Four  of 
these  never  completed  filing  due  to  the  size  of  the 
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bond  required.   The  other  four  registered,  but  two  have 
withdrawn  as  of  1978.   The  two  developments  presently 
registered  have  filed  all  required  materials  with  the 
department,  including  annual  status  reports. 

The  board  reported  that  prior  to  1974  the  law 
required  a  bond  of  $10,000  per  parcel  and  that  this 
requirement  was  highly  unreasonable  and  unduly  restric- 
tive.  The  present  law  requires  a  minimum  bond  of 
$50,000  per  project,  plus  any  additional  bond  that  is 
set  at  the  board's  discretion. 

The  other  subdivision  act  administered  by  the 
board  is  the  Sale  or  Lease  of  Subdivided  Lands  Act. 
Board  officials  reported  that  the  basis  for  this  law  is 
to  provide  a  clearinghouse  for  other  states'  agencies 
who  are  investigating  the  propriety  of  Montana  lands 
being  promoted  for  sale  out-of-state.   This  function  is 
exemplified  by  the  fact  that  the  Federal  Interstate 
Land  Sales  Act,  the  Montana  Sale  or  Lease  of  Subdivided 
Lands  Act,  the  Subdivision  and  Platting  Act  of  Montana, 
and  other  states'  laws  regulating  out-of-state  sub- 
divisions can  all  apply  to  the  sale  of  real  estate 
which  is  divided  into  50  or  more  lots. 

We  examined  the  department  files  and  determined 
that  29  developers  have  initiated  registration  since 
passage  of  the  act  in  1963.  In  ten  cases  there  was  no 
indication  in  the  files  that  the  developments  had  been 
accepted  or  rejected  for  registration.   Nineteen  files 
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contained  letters  of  acceptance  from  the  board.   In 
several  instances  there  was  required  material  missing 
from  the  file.   Conditions  of  title  were  lacking  in  two 
files.   A  recent  registration,  which  was  accepted, 
contained  no  information  on  the  terms  and  conditions  of 
disposal  of  the  land  or  provisions  for  access,  sewage 
disposal  and  utilities. 

We  contacted  HUD  to  obtain  the  number  of  develop- 
ments registered  in  Montana  under  the  Federal  Inter- 
state Land  Sales  Act.   HUD  officials  reported  that  they 
have  files  on  105  registrations  since  1969.   There  are 
seventeen  subdivisions  registered  with  HUD  which  are 
not  registered  in  Montana  under  the  Sale  or  Lease  of 
Subdivided  Lands  Act.   While  these  two  acts  are  not 
identical  they  are  substantially  the  same  in  the  area 
of  exemptions  to  registration.   It  seems  unlikely  that 
seventeen  subdivisions  registered  under  the   "less 
stringent"  (i.e.,  more  exemptions)  Federal  Interstate 
Land  Sales  Act  would  be  exempt  under  the  Montana  act. 
In  addition,  there  are  some  sixty-five  subdivisions 
listed  with  HUD  as  exempt  which  are  not  registered  in 
Montana.   These  subdivisions  may  be  exempt  under  Mon- 
tana law  due  to  similarity  in  the  federal  and  state 
acts,  but  we  could  find  no  indication  that  Montana 
attempted  to  determine  whether  such  an  exempt  status 
would  apply  under  state  law. 
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It  would  appear  that  an  exchange  relationship 
between  the  board  and  the  Department  of  Housing  and 
Urban  Development  might  prove  beneficial  to  both  par- 
ties.  One  HUD  official  stated  that  such  a  relationship 
would  make  registrations  much  easier  to  process.   In 
addition,  the  board  could  benefit  by  having  access  to 
all  of  the  information  filed  with  HUD,  especially  the 
names  of  registered  subdivisions.   Since  the  HUD  infor- 
mation shows  that  at  least  six  subdivisions  registered 
with  both  the  board  and  HUD  have  had  some  type  of 
adverse  action  taken  against  them  by  HUD,  the  board 
could  probably  better  carry  out  its  charge  if  it  were 
to  review  the  cases  which  warranted  federal  action  to 
determine  if  they  also  warranted  state  action. 

The  fees  that  the  board  collects  under  the  Foreign 
Land  Sales  Practices  Act  are  shown  in  Illustration  3-1. 
These  fees  are  to  be  expended  for  the  review  of  the 
application  forms  and  for  on-premise  inspections  neces- 
sary to  guarantee  compliance  with  the  requirements  for 
registration;  however,  the  1977  legislature  eliminated 
on-premise  inspections  by  board  members  by  disallowing 
reimbursement  for  out-of-state  travel.   The  nonexpended 
portion  of  the  $500  is  to  be  refunded  to  the  applicant. 
Officials  of  the  department  could  not  remember  any  such 
refunds  being  made.   We  reviewed  transfer  warrant 
claims  for  board  members  and  department  officials 
connected  with  the  investigations  of  those  eight  de- 
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velopments  which  paid  their  registration  fees  since 
fiscal  year  1974.   Of  the  $4,000  collected,  approxi- 
mately $2,100  should  have  been  refunded  to  developers. 

Board  members  expressed  concern  over  this  point. 
State  law  allows  the  board  to  "make  necessary  public  or 
private  investigations  within  or  outside  of  this  state 
.  .  ."   (Section  67-2127,  R.C.M.  1947.)   Board  members 
believe  that  the  prohibition  against  out-of-state 
travel  is  contrary  to  the  intent  of  the  earlier  law  and 
also  makes  administration  of  the  Foreign  Land  Sales 
Practices  Act  difficult. 


REVENUE  FROM 

FOREIGN  LAND  SALES  PRACTICES  ACT 

Fiscal  Year 

Foreign  Land 

1974 

$1,500* 

1975 

1,500 

1976 

500 

1977 

500 

1978 

0 

'Application  fees  and  notice  of 

intention  fee 

Source:    Compiled  by  the  Office  of  the  Legislative  Auditor. 
Illustration  3  1 
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Regulatory  Jurisdication.   During  this  review,  we 
learned  that  certain  segments  of  the  real  estate  indus- 
try are  not  subject  to  the  board's  regulatory  jurisdic- 
tion.  For  example,  in  recent  years  there  appears  to  be 
a  new  emphasis  in  the  area  of  the  sale  of  leasehold 
interest  under  a  time  share  program.   Most  often,  this 
involves  the  sale  of  the  leasehold  interest  in  a  condo- 
minium located  in  a  resort  area.   A  buyer  could  pur- 
chase partial  ownership  of  a  specific  condominium — for 
instance  the  buyer  might  own  the  property  two  weeks  out 
of  the  year.   This  type  of  activity  is  exempt  in  Mon- 
tana from  registration  under  the  Real  Estate  Act. 

We  also  determined  that  developers  are  exempt  from 
the  board's  regulatory  authority  due  to  the  fact  that 
they  usually  own  the  property  being  sold.   In  addition, 
an  individual  might  purchase  an  option  to  buy  property 
and  then  sell  the  property  as  would  the  real  estate 
agent. 

In  the  above  situations,  individuals  could  be 
actively  involved  in  the  sale  of  real  estate  yet  not  be 
subject  to  board  regulation.   These  individuals  operate 
in  the  same  capacity  as  the  real  estate  agent  and  can 
cause  the  same  harm  as  was  discussed  earlier.   We 
discussed  this  concern  with  board  members  and  with 
representatives  of  the  industry.   These  individuals 
noted  that  perhaps  a  "five  sales  rule"  could  be  estab- 
lished— anyone  who  completes  more  than  five  real  estate 
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transactions  should  be  subject  to  licensing  and  regu- 
lation by  the  board.   In  this  way,  the  individual  would 
not  be  precluded  from  selling  property  on  an  occasional 
basis . 
SUMMARY 

The  absence  of  regulation  of  the  real  estate 
broker  and  salesman  would  harm  the  public.   Many  mem- 
bers of  the  public  depend  upon  brokers  and  salesmen  to 
provide  competent  services.   There  also  appears  to  be  a 
reasonable  exercise  of  the  state's  police  power  through 
the  current  regulatory  activity  by  the  board.   It  also 
appears  that  the  state's  police  power  could  be  more 
effectively  exercised  in  the  area  of  subdivision  regu- 
lation.  In  addition,  the  regulatory  jurisdiction  of 
the  board  should  be  reviewed  to  determine  if  the  sale 
of  leasehold  interest,  developers,  and  the  sale  of  real 
estate  through  options,  should  also  be  regulated  by  the 
board. 
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Chapter  IV 
THE  REGULATORY  PROCESS 

This  chapter  addresses  a  third  question  posed  by 
the  sunset  law:   Are  all  facets  of  the  regulatory 
process  designed  solely  for  the  purpose  of,  and  have  as 
their  primary  effect,  the  protection  of  the  public? 
EXAMINATION  PROCESS 

The  examination  of  applicants  for  broker's  and 
salesman's  licenses  is  a  major  aspect  of  the  present 
real  estate  licensing  act.   Prior  to  1963,  an  exami- 
nation was  not  required  for  licensure.   The  major 
thrust  behind  the  enactment  of  the  Real  Estate  Licen- 
sure Act  of  1963  was  the  belief  that  a  qualifying 
examination  was  necessary.   The  reason  for  requiring  an 
examination  is  that  an  examination  will  assess  the 
knowledge,  skills,  and  abilities  necessary  for  real 
estate  brokers  and  salesmen,  and  therefore  protect  the 
health,  safety,  and  general  welfare  of  the  public. 

At  the  present  time,  the  examination  is  compiled 
by  the  Educational  Testing  Service  (ETS)  of  Princeton, 
New  Jersey.   ETS  also  prepares  real  estate  examinations 
for  23  other  states.   These  states,  along  with  Montana, 
participate  in  the  Real  Estate  Licensing  Examination 
program  (RELE)  to  provide  licensing  examinations  for 
salesmen  and  brokers.   A  representative  from  each  state 
works  with  test  development  specialists  from  ETS  to 
develop  examinations  that  can  be  administered  in  all 
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states.   Montana's  RELE  delegate  is  the  Real  Estate 
Board  chairman.   Another  organization  to  which  the 
board  belongs  is  the  National  Association  of  Real 
Estate  License  Law  Officials  (NARELLO).   This  body  is 
concerned  with  the  validity  of  the  examination.   It  has 
established  guidelines  to  assist  Montana  and  other 
states  in  meeting  reasonable  standards  for  the  prepar- 
ation and  contents  of  licensure  examinations. 

All  those  desiring  a  salesman's  or  broker's  li- 
cense in  Montana  must  take  a  test  to  measure  knowledge 
and  skills  relevant  to  general  principles  and  practices 
of  real  estate  and  must  also  take  a  separate  test  on 
the  laws,   rules,  and  regulations  of  the  state  of 
Montana.   The  Montana  "state  test"  is  the  same  for 
brokers  and  salesmen,  but  the  passing  score  for  brokers 
is  set  at  80  percent  and  the  salesman's  passing  score 
is  set  at  70  percent.   The  "skills"  test  has  a  passing 
score  of  80  percent  for  both  brokers  and  salesmen. 

ETS  requires  Montana  to  furnish  current  informa- 
tion on  changing  laws  and  practices  in  the  state  so 
that  the  tests  can  be  revised  and  updated.   There  are 
several  different  versions  of  the  Montana  test,  but  all 
are  measured  to  be  of  equal  difficulty  by  ETS. 

The  total  number  of  salesman  and  broker  applicants 
fluctuated  over  the  past  seven  years,  but  the  trend 
shows  a  steady  increase  the  last  four  years.   (See 
Illustration  4-1.)   In  fiscal  year  1978  there  were 
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three  examinations  given.   The  number  of  applicants 
shows  an  increase  over  previous  years.   Two  hundred 
ninety-five  (295)  broker  applicants  and  1,373  salesman 
examinees  have  been  tested  in  these  last  three  exami- 
nations . 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  4  1 


We  noted  earlier  that  the  public  may  be  harmed  if 
there  were  no  requirements  and  prerequisites  for  a 
person  who  sells  real  estate.   The  examination  of  ap- 
plicants,  therefore,   appears  to  be  an  appropriate 
method  by  which  the  applicants  knowledge  may  be  mea- 
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sured.  We  conducted  a  review  of  board  administration 
of  the  examinations  and  disclosed  several  inefficien- 
cies and  weaknesses  in  the  process. 

— All  applicants  were  required  to  take  the  exam- 
ination in  Helena. 

--Overcrowding  at  the  Helena  examination  site. 

--Preliminary  measures  for  efficient  examinee  regis- 
tration were  found  to  be  lacking. 

— Congestion  and  confusion  of  applicants. 

— Nonuniformity  of  starting  times. 

--Physical  layout  of  the  site  caused  administrative 
and  security  problems. 

--Examinees  were  left  unattended  while  taking  the 
test. 

— Check-out  stations  were  left  unattended  with 
completed  answer  sheets  within  sight  and  reach  of 
those  in  the  hallways. 

Prior  to  the  examination  date  of  January  27,  and  fol- 
lowing the  completion  of  all  testing,  a  review  of  the 
security  surrounding  the  storage  and  handling  of  the 
examinations  revealed  no  problems. 

The  board  has  since  taken  action  to  improve  the 
process  and  turned  the  actual  administration  over  to 
ETS .   ETS  now  offers  and  administers  the  examination  in 
seven  different  locations  throughout  the  state  on  the 
testing  day. 
COMPLAINT  PROCESS 

The  policy  of  the  board  is  to  handle  initial 
contact  with  a  complainant  through  written  correspon- 
dence.  After  the  correspondence  is  received,   the 
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administrative  officer  and  the  compliance  officer 
review  the  contents.   If  the  administrative  officer 
determines  the  matter  is  not  a  legitimate  complaint  he 
responds  to  the  complainant  accordingly.   However,  the 
complainant  is  informed  that  he  still  has  the  option  of 
requesting  a  formal  complaint  form.   At  this  point  in 
the  complaint  process  the  board  would  not  be  aware  a 
complaint  had  been  filed  since  there  has  only  been 
correspondence.   All  letters  of  complaint  not  consid- 
ered for  further  action  are  placed  in  a  correspondence 
file.   If  the  administrative  officer  determines  that 
there  may  be  a  legitimate  complaint  he  sends  the  com- 
plainant a  formal  complaint  form.   The  form  provides 
for  the  description  of  the  complaint  in  detail  and  must 
be  notarized.   The  return  of  this  form  to  the  depart- 
ment constitutes  a  formal  complaint.   If  there  is  no 
return  of  the  form,  the  case  is  considered  closed. 

The  investigative  role  of  the  board  is  handled 
primarily  by  the  compliance  officer.   When  assigned  by 
the  administrator,   he  investigates  the  complaints 
received.   Both  the  administrator  and  the  compliance 
officer  have  expressed  concern  over  having  to  use  the 
telephone  as  the  primary  means  of  investigating  com- 
plaints.  They  believe  that  they  do  not  have  the  per- 
sonnel necessary  to  investigate  every  complaint  in  the 
field  and  complete  the  task  in  a  reasonable  time. 
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We  reviewed  the  complaints,  violations,  and  board 
actions  for  the  years  1975,  1976,  and  1977  and  deter- 
mined that  two  suspensions  and  37  reprimands  actually 
occurred  for  the  65  violations  in  these  years.   Cease 
and  desist  orders  and  warnings  constituted  board  action 
on  the  remaining  26  of  the  65  violations.   The  number 
of  complaints  and  violations  for  the  three  years 
(1975-77)  are  listed  by  general  category  in  Illustra- 
tion 4-2,   and  appear  to  be  declining  in  number 
slightly.   It  should  also  be  noted  that  during  the  same 
time  period,  the  number  of  licensees  has  increased. 

As  of  August  1978,  the  department  has  logged  51 
complaints  for  the  year.   Thirty  of  these  cases  have 
been  closed,  resulting  in  the  determination  of  eight 
violations.   A  letter  of  reprimand  was  issued  to  each 
of  the  eight  violators. 

— Two  for  advertising  problems. 

— One  for  violation  of  suspension. 

--One  for  violation  of  exclusive  listing  agreement. 

— One  for  earnest  money  dispute. 

--One  for  contract  dispute. 

--One  for  a  branch  office  violation. 

--One  for  misrepresentation. 

None  of  these  cases  resulted  in  the  remittance  of  any 
money.   There  were  two  occasions  where  the  threat  of 
board  action  resulted  in  the  return  of  a  total  of 
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$28,500  to  the  complainants.   Both  complaints  were 
withdrawn  after  renumeration  was  made. 


NUMBER  OF  COMPLAINTS  AND  VIOLATIONS 

Area  of  Complaint 
Misrepresentation 

Number  of  Complaints 
1975      1976      1977 

37 

Number  of  Violations 

1975 

1 

1976 
3 

1977 
3 

Trust  Account  and  Earnest  Money 

* 

* 

10 

6 

8 

2 

Advertising  problems 

# 

» 

8 

1 

3 

5 

No  license 

• 

* 

7 

4 

3 

0 

Unworthiness 
(66-1937  (19)) 

• 

* 

6 

2 

2 

1 

Contract  wording 

* 

» 

5 

2 

1 

0 

Improper  supervision 

• 

# 

3 

2 

0 

2 

Use  of  realtor 
improperly 

» 

• 

3 

0 

2 

3 

Exclusive  listing 

* 

• 

3 

2 

0 

0 

Selling  without  knowledge 
of  client 

* 

* 

3 

1 

1 

2 

Branch  offices 

* 

» 

3 

1 

1 

0 

Fraud 

» 

» 

1 

0 

0 

0 

Violating  suspension 

» 

• 

1 

1 

0 

0 

Zoning 

* 

# 

1 

0 

0 

0 

TOTAL 

119 

109 

91 

23 

24   ♦ 

18 

*    Complete  information  on 

complaints  not 

available- 

-only  information  on 

violations. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  4  2 
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Our  review  of  the  1977  closed  complaint  file 
revealed  that  improvements  could  be  made  in  the  com- 
plaint process.   Situations  occurred  during  1977  in- 
volving the  nonfollow-up  to  complainants'  correspon- 
dence because  formal  complaint  forms  were  not  filed. 
Section  66-1937,  R.C.M.  1947,  states,  "The  board  may, 
on  its  own  motion,  and  shall,  on  the  sworn  complaint  in 
writing  of  a  person,  investigate  the  actions  of  a  real 
estate  broker  or  real  estate  salesman  ..."  Thus,  the 
board  does  not  need  a  formal  complaint  to  investigate. 
The  board  has  the  authority,  on  its  own  motion,  to 
require  an  investigation  in  the  public  interest.   In 
two  situations  the  department  had  determined  a  viola- 
tion may  exist  and  a  formal  complaint  form  was  sent  to 
the  complainant.   However,  the  cases  were  considered 
closed  because  the  complainants  did  not  come  forward  to 
file  a  formal,  notarized  complaint  form.   Due  to  the 
nature  of  the  complaint  process,  the  board  might  not  be 
aware  of  these  cases.   The  public  interest  may  be 
better  served  if  a  procedure  was  set  up  to  bring  such 
cases  to  the  attention  of  the  board. 

We  also  found  one  case  where  board  action  was 
ineffective.   In  this  example,  there  was  a  letter  of 
reprimand  issued  for  an  earnest  money  irregularity. 
The  board  determined  that  the  complainant  was  entitled 
to  a  full  refund  of  his  earnest  money.   The  board 
stated,  however,  it  had  no  power  to  force  remittance  of 
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the  money.   As  of  September  1978,  the  full  refund  has 
not  been  returned  to  the  complainant  and  no  further 
action  has  been  taken  against  the  licensee. 
EQUIVALENCY 

Montana  laws  require  that  an  applicant  for  a  real 
estate  broker's  license  must  have  been  actively  engaged 
as  a  licensed  real  estate  salesman  for  a  period  of  two 
years  or  shall  have  had  experience  or  education  equiva- 
lent to  that  which  a  licensed  real  estate  salesman 
would  receive  during  this  two-year  period  as  determined 
by  the  board.   (Section  66-1929,  R.C.M.  1947)   Mon- 
tana's law  is  similar  to  48  other  states  which  also 
require  experience  or  the  equivalent  before  issuance  of 
a  broker's  license.   If  this  experience  requirement  is 
to  be  used  in  combination  with  the  successful  comple- 
tion of  an  examination  to  qualify  brokers  for  licen- 
sure, it  should  be  designed  and  administered  solely  for 
the  purpose  of,  and  have  as  its  primary  effect,  the 
protection  of  the  public. 

Board  officials  stated  that  time  as  a  salesman, 
level  of  activity,  and  production  are  very  important 
factors  used  in  equivalency  determination.   We  examined 
forty-one  board  files  of  applications  for  resident 
broker's  license  equivalency  (1974-1978).   In  a  number 
of  cases  we  reviewed,  the  board  gave  as  its  basis  for 
denial  of  a  license  Section  66-1929(2),  R.C.M.  1947,  as 
amended,  which  requires:   "An  applicant  for  a  broker's 


50 


license  .  .  .  shall  have  been  actively  engaged  as  a 
licensed  real  estate  salesman  for  a  period  of  two  years 
or  shall  have  had  experience  or  special  education 
equivalent  to  ...  as  determined  by  the  board."   The 
board  interpreted  the  law  and  ruled  in  some  cases  that 
the  applicants  had  not  been  licensed  salespersons  in 
Montana  for  two  years  and  thus  were  ineligible.   In 
other  cases  we  reviewed,   individuals  were  granted 
equivalency  but  they  had  not  been  licensed  salespersons 
in  Montana  for  two  years. 

From  these  cases,  it  would  appear  that  there  may 
be  some  inconsistency  in  the  application  of  Section 
66-1929(2),  R.C.M.  1947,  by  the  board.   There  were  no 
other  factors  on  file  as  the  reason  for  denial.   If 
there  were  other  reasons  for  denial  they  should  be 
documented.   In  any  case,  the  granting  of  equivalency 
should  be  done  as  consistently  as  possible.   If  neces- 
sary, the  board  should  set  up  guidelines  to  aid  the 
decision  about  applicant  equivalency. 
TRUST  ACCOUNTS 

In  keeping  the  broker  accountable  to  the  buyer  and 
seller  for  money  received,  the  board  has  set  forth 
requirements  and  standards  for  trust  accounts,  although 
not  required  to  do  so  by  law.   All  money  belonging  to 
"buyers"  and  accepted  by  the  broker  must  be  retained  in 
a  trust  account  for  the  broker's  client — the  seller-- 
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until  the  transaction  involved  is  consummated  or  term- 
inated.  The  trust  account  funds  are  not  to  be  com- 
mingled with  the  broker's  personal  funds  or  other  non- 
trust  account  funds,  and  no  payments  of  personal  in- 
debtedness of  the  broker  are  to  be  made  from  the  trust. 
The  broker  may  deposit  up  to  $500  from  his  personal 
funds  to  cover  only  bank  service  charges  relating  to 
the  trust  account.   Examination  of  trust  accounts  by  a 
representative  of  the  board  can  be  made  at  any  time  as 
directed  by  the  board. 

The  investigator  for  the  board  stated  that  even 
though  they  are  aware  of  problems,  the  trust  accounts 
of  brokers  are  not  routinely  checked.   He  said  that  a 
decrease  in  staff  size  has  resulted  in  the  checking  of 
trust  accounts  only  when  complaints  are  filed,  or  if 
there  has  been  trouble  with  the  account  in  the  past. 
This  latter  investigation  would  be  a  check  of  compli- 
ance with  a  previous  trust  account  investigation.   The 
board  requires  every  broker  to  send  in  the  account 
numbers  of  his  trust  accounts  with  their  license  appli- 
cation or  renewals.   In  this  way  the  board  is  aware  of 
the  existence  of  trust  accounts  and  can  use  these 
numbers  as  a  reference  if  a  problem  arises. 

In  1975  the  board  investigated  six  trust  account 
and  earnest  money  complaints  and  found  two  violations 
relating  to  a  salesman  not  properly  depositing  money 
entrusted  to  him.  In  1976  there  were  three  violations 
for  the  same  related  activity,  resulting  in  one  license 
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suspension.  In  1977  there  was  one  complaint  specifi- 
cally listed  as  a  failure  to  set  up  a  trust  account. 
This  complaint  resulted  in  a  letter  of  reprimand  being 
sent  to  the  violator.  There  were,  however,  two  other 
letters  of  reprimand  issued  for  trust  account  irregul- 
arities disclosed  during  the  investigation  of  related 
complaints . 

Privately  sponsored  seminars  and  prelicensing 
schools  have  tried  to  educate  the  licensees  to  the 
complexities  of  trust  accounts.   The  only  guidelines 
established  by  the  board  are  those  requirements  and 
standards  listed  in  the  Administrative  Rules  of  Mon- 
tana.  (40-3.98(6)-S9850,  A.R.M.) 

We  audited  the  trust  account  records  of  16  real 
estate  brokers  and  determined  that  five  had  irregular- 
ities in  their  trust  accounts.   These  irregularities 
are  listed  below: 

Broker  A 

--Made  payments  to  the  IRS  and  Montana  Department  of 
Revenue  for  personal  taxes  from  the  trust  account. 

— Let  earned  commissions  accumulate  instead  of  with- 
drawing promptly. 

--Did  not  reconcile  the  account  monthly. 

Broker  B 
--Did  not  keep  ledger  or  check  register. 
--Did  not  reconcile  the  account  monthly. 

Broker  C 

--Commissions  not  withdrawn  from  trust  account 
promptly. 
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— No  check  register  maintained. 
— Cancelled  checks  were  destroyed. 

Broker  D 
--Voided  checks  were  destroyed. 
— Ledger  was  not  maintained. 
— No  running  balance  available. 

Broker  E 
— Did  not  maintain  a  ledger. 

The  board  has  determined  that  the  maintenance  of 
trust  accounts  is  important  and  has  adopted  rules  and 
regulations  regarding  trust  accounts.   It  appears  that 
there  may  be  problems  with  the  actual  maintenance  of 
trust  accounts  by  brokers  and  the  board  should  deter- 
mine if  additional  enforcement  and/or  educational 
activity  is  necessary  to  ensure  accountability  of 
client  funds. 
FUND  BALANCE 

As  earlier  noted  in  Chapter  II,  the  board's  ex- 
penditures are  supported  through  examination  and  li- 
censing fees.   All  revenues  are  deposited  to  an  account 
in  the  earmarked  revenue  fund.   If  the  board  does  not 
fully  expend  its  appropriation,  the  remaining  funds 
revert  to  the  account.   In  some  cases,  the  appropria- 
tion is  less  than  revenues  and  the  excess  accumulates 
in  the  account  in  the  earmarked  revenue  fund. 

Real  estate  license  fees  accounted  for  approxi- 
mately $125,000  in  board  revenue  for  fiscal  year  1977. 
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With  99  broker  applicants  and  590  salesman  applicants 
passing  the  examination  during  that  period,  a  maximum 
of  $19,700  could  have  been  collected  for  original 
licensure.   The  remaining  $105,300  would  come  from 
license  renewal,  annual  office  or  place  of  business 
fees,  and  duplicate  license  and  pocket  card  fees.   This 
revenue  helped  create  an  ending  fund  balance  for  the 
board's  earmarked  account  of  $146,578  for  fiscal  year 
1977.   As  of  June  30,  1978,  the  account  balance  totaled 
$192,042.   (The  1977  legislature  froze  expenditures  and 
reduced  the  maximum  fees  that  could  be  collected  for 
real  estate  licensure  renewal.)   Illustration  4-3  shows 
that  the  account  balance  in  the  earmarked  revenue  fund 
has  been  steadily  increasing  in  recent  years. 

A  recent  federal  circuit  court  decision  reaffirmed 
past  court  decisions  concerning  license  fees  charged  by 
regulatory  boards,  and  held  that  generally  the  fee 
charged  for  licenses  may  be  only  so  much  as  is  neces- 
sary to  pay  for  the  cost  of  administering  the  examina- 
tion and  licensing  program.   (554  F.2d  1094,  1976)   In 
other  words,  fees  must  be  reasonably  related  to  the 
cost  involved  in  regulation.   The  increasing  fund 
balance  indicates  that  the  examination  and  licensing 
fees  may  be  excessive  as  they  relate  to  the  current 
cost  of  administration. 
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Source:  Compiled  by  the  Office  of  the  Legislative  Auditor 

Illustration  4  3 


BONDING 

Salesmen  and  brokers  must  file  with  the  department 
a  bond  of  a  surety  company  duly  authorized  to  transact 
business  in  Montana.  The  bond  is  in  the  sum  of  $10,000 
and  costs  the  applicant  approximately  $50  annually. 
During  the  last  five  years,  licensees  have  paid  approx- 
imately $600,000  for  bonding  coverage.  It  is  a  general 
principle  that  applicants  must  have  assets  in  excess  of 
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the  face  value  of  the  bond  in  order  to  be  accepted  by 

the  bonding  company. 

Bonds  are  considered  to  be  protection  for  the 

consumer,  and  were  required  by  the  legislature  for  that 

purpose.   Research  conducted  in  connection  with  a  study 

of  entry  into  Montana's  trades,  crafts,  and  professions 

suggests  that  bonding  may  be  inefficient  in  protecting 

the  public.  The  study  states  that: 

— Consumers  must  secure  a  judgment  against  the  state 
before  the  bond  will  be  surrendered;  and  the  legal  cost 
is  greater  than  the  grievance  in  many  cases. 

— The  amount  of  the  bond  may  be  too  small  in  cases  to 
cover  probable  losses. 

— No  bond  has  been  used  to  pay  a  judgment  during  the  past 
five  years.   (Legislative  Council,  December  1976) 

Since  bonding  is  a  prerequisite  to  licensure,  con- 
ducting business  as  a  broker  or  salesman  depends  upon 
the  ability  to  obtain  and  maintain  the  bond.   Board 
members  have  expressed  concern  with  the  nature  of 
bonding  and  have  backed  proposed  legislation  to  create 
a  recovery  fund  to  take  the  place  of  the  bonding  re- 
quirement. 
CITIZENSHIP 

State  Law  requires  Montana  real  estate  brokers  to 
be  citizens  of  the  United  States.   (Section  66-1929(2), 
R.C.M.  1947)   Article  2,  Section  4,  Constitution  of 
Montana,  states  in  part  that:   "...  Neither  the  state 
nor  any  person,  firm,  corporation,  or  institution  shall 
discriminate  against  any  person  in  the  exercise  of  the 
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civil  or  political  rights  on  account  of  race,  color, 
sex,  culture,  social  origin  ..."   Based  upon  this 
section  of  the  Montana  Constitution,  the  requirement 
that  Montana  real  estate  brokers  be  United  States 
citizens  may  be  discriminatory.   In  Wisconsin,  the 
state  Attorney  General  stated  in  1975  that  citizenship 
requirements  are  unconstitutional.   (Wisconsin,  O.A.G., 
22-75)   In  expressing  his  opinion,  the  Wisconsin  Attor- 
ney General  based  his  decision  upon  United  States 
Supreme  Court  rulings  and  stated  that  citizenship 
requirements  are  contrary  to  the  14th  Amendment  to  the 
United  States  Constitution.   (379  U.S.  184  and  413  U.S. 
63) 
RESIDENCY 

If  a  person  is  domiciled  in  Montana  and  has  de- 
clared his  or  her  residency,  that  person  may  receive  a 
broker's  or  salesman's  license  by  complying  with  the 
provisions  of  the  Real  Estate  License  Act.   A  nonresi- 
dent of  Montana  must  be  licensed  and  actively  engaged 
as  a  real  estate  broker  in  another  state  in  order  to 
apply  for  a  broker's  license  in  Montana.   The  individ- 
ual then  may  obtain  a  license  by  complying  with  the 
licensing  law  as  would  a  Montana  resident.   The  nonres- 
ident licensee  need  not  maintain  a  place  of  business  in 
this  state.   The  board  may,  in  its  discretion,  refuse 
to  authorize  the  department  to  issue  a  broker's  license 
to  any  applicant  who  is  not  a  resident. 
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Although  the  law  provides  for  the  licensing  of 
nonresident  brokers,  there  is  no  provision  in  the  law 
for  the  status  of  nonresident  salesman.   The  rules  and 
regulations  provide  for  the  status  of  a  nonresident 
salesman  licensed,  as  such,  prior  to  December  4,  1976. 
These  licenses  were  reissued  as  Montana  Real  Estate 
Salesman  licenses  and  were  placed  on  inactive  status 
unless  the  salesman  moves  to  Montana  and  obtains  a 
Montana  sponsoring  broker,  or  unless  when  he  is  in 
Montana,  is  under  the  sponsorship  and  supervision  of  a 
Montana  resident  broker.   There  is  no  provision  in  the 
rules  and  regulations  for  those  nonresidents  obtaining 
licenses  after  December  4.   It  appears  that  the  board 
requires  these  individuals  to  become  residents  before 
they  can  use  the  license. 

The  requirement  for  residency  may  be  advantageous 
in  that  regulation  of  out-of-state  agents  is  techni- 
cally difficult,  but  the  necessity  of  a  residency 
requirement  should  be  measured  against  unduly  restrict- 
ing entry  into  the  real  estate  industry.   In  any  case 
there  should  probably  be  a  clarification  of  the  act, 
rules,  and  regulations  so  that  the  statutes  are  uni- 
formly applicable  to  all  nonresidents. 
SPONSORSHIP 

The  board  recently  discontinued  the  practice  of 
requiring  sponsorship  prior  to  applicant  examination. 
Prior  to  this  sunset  review,  the  real  estate  licensing 
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procedure  required  that  an  applicant  for  the  salesman's 
examination  obtain  a  sponsoring  broker.   This  require- 
ment created  an  "artificial"  barrier  to  entry  into  the 
real  estate  profession.   It  allowed  the  brokers  to 
limit  the  number  of  applicants  taking  the  examination 
rather  than  allowing  the  brokers  to  choose  from  those 
who  had  passed  the  examination  and  were  eligible  for 
licensure.   In  1974  the  state  of  South  Dakota  repealed 
its  sponsorship  requirement  and  in  the  three  years 
following,  the  number  of  salesmen  increased  105  per- 
cent.  Montana,  on  the  other  hand,  had  an  increase  of 
27  percent  over  the  same  period  of  time.   Following 
successful  completion  of  the  examination  and  prior  to 
licensure,  a  salesman  is  still  required  to  have  a 
broker's  certification  of  the  salesman's  good  repute 
and  a  statement  that  the  broker  will  actively  supervise 
the  new  salesman. 
SUMMARY 

This  chapter  has  addressed  the  question  of  whether 
or  not  all  facets  of  the  regulatory  process  are  de- 
signed to  protect  the  public.   Our  review  disclosed 
that  even  though  the  design  of  certain  aspects  of  the 
regulatory  process  may  have  been  for  the  public  protec- 
tion, certain  improvements  in  the  process  would  aid  in 
furthering  that  protection.   The  board  has  advised  us 
that  improvements  have  been  made  in  examination  admin- 
istration.  Improvements  could  also  be  made  in  the 
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complaint  process.   Apparent  inconsistencies  in  equiva- 
lency determinations  should  be  avoided  if  possible  and 
the  files  should  be  adequately  documented.   The  main- 
tenance of  trust  accounts  should  be  evaluated.   Licens- 
ing fees  should  be  reviewed  and  the  bonding  requirement 
should  be  analyzed  to  determine  if  it  actually  provides 
public  protection.   And,  the  board  should  evaluate  the 
requirements  for  citizenship,  and  residency  to  deter- 
mine if  these  requirements  afford  the  public  additional 
protection. 
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Chapter  V 
COST  CONSIDERATIONS 

This  chapter  addresses  the  fourth  and  fifth  ques- 
tions posed  in  the  sunset  law:  Does  regulation  have 
the  effect  of  directly  or  indirectly  increasing  the 
cost  of  goods  or  services?  Is  the  increase  in  cost 
more  harmful  to  the  public  than  the  harm  which  could 
result  from  the  absence  of  regulation? 
REGULATION  COSTS 

Costs  associated  with  the  administration  of  the 
regulatory  program  are  quantifiable.   We  observed  in 
Chapter  II  that  the  board  and  department  must  expend 
funds  to  administer  the  various  real  estate  laws, 
rules,  and  regulations.   While  these  costs  exist,  they 
represent  only  a  minimal  increase  in  cost  to  the  public 
for  real  estate  services. 

As  noted  previously,   developers,  brokers,   and 
salesmen  must  spend  time  and  expense  complying  with  the 
various  federal  and  state  laws.   Initial  application 
fees  for  examination  and  licensure,  annual  renewal 
fees,  subdivision  registration  fees,  and  the  cost  of 
bonding  are  imposed  on  industry  members.   Expenditures 
to  comply  with  these  requirements  are  ultimately  passed 
on  to  the  consumer.   We  also  noted  that  the  department 
investigates  complaints  and  alleged  violations.   The 
time  spent  on  the  complaint  process  by  the  board  mem- 
bers, compliance  officer,  administrative  officer,  and 
other  staff  members  represents  a  cost. 
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It  would  be  difficult  to  quantify  the  actual 
increase  in  cost  due  to  state  regulation.   However,  we 
can  conclude  that  state  regulation  causes  an  increase 
in  costs  to  the  public;  yet,  this  increase  is  probably 
minimal . 
EFFECTS  OF  DEREGULATION 

If  regulation  increases  costs  to  the  consumer,  the 
important  question  becomes:   Is  the  increase  in  costs 
more  harmful  than  the  harm  which  could  result  in  the 
absence  of  regulation? 

We  concluded  in  Chapter  III  that  the  absence  of 
regulation  would  harm  the  public.   Without  state  regu- 
lation, brokers  and  salesmen  would  not  be  subject  to 
state  laws  requiring  licensure  and  examination.   The 
absence  of  regulation  would  probably  bring  about  re- 
duced quality  of  services.   The  quality  of  services  may 
be  lower  since  regulatory  requirements  prior  to  entry 
would  not  exist,  and  the  public  would  be  less  able  to 
adequately  identify  competent  real  estate  agents. 

We  earlier  noted  that  money  has  been  wrongfully 
distributed  in  land  dealings  and  we  offered  other 
examples  of  consumer  harm.   If  anyone  could  sell  real 
estate  under  deregulation,  these  problems  would  prob- 
ably occur  with  greater  frequency.   We  also  noted  as  a 
direct  result  of  the  threat  of  board  action,  Montana 
consumers  have  been  returned  funds  in  1978  which  other- 
wise may  not  have  been  returned. 
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All  states  presently  regulate  the  sale  of  real 
estate.   Many  do  so  in  a  manner  similar  to  Montana; 
therefore,  it  is  impossible  to  quantify  the  cost  to  the 
consumer  if  the  real  estate  industry  were  deregulated. 
We  can  conclude  that  the  absence  of  regulation  would 
harm  the  consumer.   We  can  also  project  that  the  event- 
ual costs  associated  with  deregulation  would  be  in 
excess  of  the  present  costs  of  regulation. 
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Chapter  VI 
LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 

A  sixth  and  final  question  posed  by  the  sunset  law 
requires  the  evaluation  of  alternative  forms  of  regu- 
lation.  Specifically  it  asks:   Is  there  another  less 
restrictive  method  of  regulation  available  which  could 
adequately  protect  the  public? 
ALTERNATIVE  REGULATION  APPROACHES 

In  determining  the  appropriate  regulation  of  the 
real  estate  industry  there  are  three  major  decisions 
which  must  be  made.   These  decisions  relate  to:   (1) 
the  proper  form  of  regulation,   (2)  the  regulatory 
entity  that  is  required  under  a  particular  form,  and 
(3)  the  type  and  extent  of  regulatory  requirements 
placed  upon  the  industry  in  each  case. 

Following  is  a  brief  discussion  of  the  three  major 
decisions.   A  more  detailed  discussion  of  alternative 
regulation  approaches  has  been  prepared  as  a  supplement 
to  this  and  other  sunset  audit  reports. 

THE  PROPER  FORM  OF  REGULATION 

In  relation  to  the  first  decision,  there  are  a 
number  of  alternative  forms  of  regulation  ranging  from 
the  most  extreme  form — licensing  similar  to  the  present 
system — to  the  least  extreme — no  licensing  or  regula- 
tion whatsoever.   Following  is  a  discussion  of  seven 
forms  of  regulation.   They  are  licensing,  practice 
restriction,  reserve  of  title,  limited  statutory  regu- 
lation, registration,  certification,  and  no  regulation. 
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Licensing  involves  the  stipulation  of  requirements 
and  prerequisites  and  the  granting  of  the  right  or 
permission  to  carry  on  a  business  or  profession. 
Licensing  necessitates  an  administrative  body  that 
establishes  rules  and  monitors  the  industry  or  occupa- 
tion on  an  ongoing  basis.   Licensing  is  considered  to 
be  the  most  extreme  form  of  regulation. 

Restriction  of  practice  is  the  next  lesser  form  of 
regulation.   Under  a  practice  law  form  of  regulation, 
individuals  or  companies  would  not  be  permitted  to 
perform  a  specific  service  or  act,  or  hold  themselves 
out  as  being  able  to  perform  such  services,  unless  they 
have  met  certain  statutory  requirements . 

Reserve  of  title  is  less  restrictive  than  restric- 
tion of  practice.   Under  reserve  of  title  regulation, 
anyone  who  desires  could  engage  in  the  profession  or 
occupation.   Only  the  titles  "licensed"  or  "certified," 
etc,  would  be  reserved  for  those  who  had  met  certain 
requirements  such  as  an  examination. 

Limited  statutory  regulation   can  be   considered 
even  a  lesser  degree  of  state  regulation  than  the 
previous  forms.   The  state  would  regulate  the  industry 
only  through  statutes  specifying  certain  limitations. 
Limited  statutory  regulation  differs  from  a  practice 
law  in  that  there  are  no  statutory  requirements  that 
are  "job  or  ability  related"  (i.e.,  examination  re- 
quirement).  The  law  would  require  only  "after-the- 


66 


fact"  protective  measures  (i.e.,  bonding  and  insur- 
ance) . 

Registration,  the  next  alternative,  would  afford 
the  opportunity  to  persons  practicing  in  the  profession 
or  industry  to  register  with  the  state  or  with  a  pri- 
vate trade  or  professional  association.   An  individual 
or  company  applicant  would  not  have  to  demonstrate 
competency  or  prove  qualification,  but  would  just 
register  his  name  or  the  company's  name. 

Certification,  as  we  define  it,  is  individual 
oriented  and  requires  no  direct  involvement  by  a  state 
governmental  body.   The  real  estate  industry  would  be 
responsible  for  certification  requirements  and  pro- 
cedures, and  would  be  self-regulating.   Certification 
would  provide  for  public  identification  of  those  indi- 
viduals designated  by  the  industry  as  certified,  but 
the  industry  could  not  limit  practice  in  the  industry 
to  only  those  certified. 

The  least  extreme  form  of  regulation  is  no  regu- 
lation.  The  public  would  still  have  protection  and 
recourse  through  the  Consumer  Affairs  Division  of  the 
Department  of  Business  Regulation  under  the  Unfair 
Trade  Practices  Act  (Chapter  275,  Laws  of  Montana, 
1973),  which  protects  the  consumer  from  fraud  and 
deception.   Criminal  and  civil  remedies  can  also  be 
sought  under  the  Uniform  Commercial  Code  and  other  laws 
directed  at  specific  abuses.   It  is  important  to  again 
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note  that  the  laws  on  consumer  protection  are  in  effect 
at  the  present  time  and  would  be  in  effect  under  all  of 
the  alternatives  discussed. 

THE  REGULATORY  ENTITY 

Regulatory  entities  can  take  many  forms  depending 
upon  the  degree  of  state  regulation  needed.   We  have 
identified  six  regulatory  entities:   professional  state 
board,  professional/public  state  board,  public  state 
board,  state  department/agency,  professional  associa- 
tion, and  state/local  agency  (indirect  involvement). 

The  traditional  form  of  regulation  of  professions 
and  industries  is  accomplished  by  professional  boards. 
These  boards  are  made  up  entirely  of  members  of  the 
profession  or  industry.   Boards  can  also  be  made  up  of 
a  combination  of  profession  members  and  of  members  from 
the  public.   A  board  could  also  consist  entirely  of 
members  from  the  public. 

Regulation  could  be  accomplished  through  the 
direct  involvement  of  a  state  department  or  agency.   If 
no  direct  regulation  by  the  state  is  necessary,  then  a 
professional  association  could  regulate  its  membership. 
In  addition,  indirect  involvement  by  a  state  agency  is 
available  if  direct  state  regulation  is  not  necessary. 
For  example,  the  Consumer  Affairs  Division  could  in- 
vestigate and  resolve  consumer  complaints  against  any 
industry  or  occupation  even  if  that  industry  or  occupa- 
tion were  not  directly  regulated  by  the  state. 
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TYPES  OF  REGULATORY  REQUIREMENTS 

If  some  form  of  regulation  is  determined  to  be 
appropriate  for  the  real  estate  industry,  then  certain 
requirements  and  conditions  for  licensure  must  also  be 
established. 

Education,  experience,  and  examination  require- 
ments, as  conditions  for  licensure,  could  be  estab- 
lished by  statute  and  administered  by  the  regulatory 
body.   Means  of  financial  protection  for  the  public  and 
licensees  could  be  required  in  the  form  of  bonding, 
recovery  funds,  errors  and  omissions  insurance,  etc. 

The  regulatory  body,  through  its  administrative 
branch,  may  collect  fees  such  as  those  for  examinations 
and  licenses,  and  issue  a  document  to  companies  and  to 
individuals  (license)  following  successful  compliance 
with  such  prerequisites.   The  regulating  body  could 
have  the  authority  to  promulgate  rules  and  adopt  codes 
of  conduct.   It  could  deny,  suspend,  or  revoke  licenses 
based  upon  noncompliance,  violations,  or  incompetency. 
The  regulatory  body  could  also  have  investigative  and 
monitoring  functions. 

Periodic  renewal  of  licenses  could  be  a  require- 
ment. This  renewal  can  be  a  mere  payment  of  a  fee,  or 
renewal  could  depend  upon  the  applicant  meeting  certain 
qualification  standards.  Thus,  licensees  could  be 
required  to  maintain  proficiency  through  continuing 
education,  passage  of  a  periodic  examination,  or  peer 
review. 
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SUMMARY 

The  decision  as  to  the  extent  to  which  the  state 
needs  to  be  involved  in  regulation  of  a  profession  or 
industry  requires  the  analysis  of  many  factors.   We 
have  briefly  discussed  these  factors  in  this  chapter. 
A  more  detailed  discussion  of  the  alternative  methods 
of  regulation  appears  in  a  supplement  to  this  report. 
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